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('©') Order-In-Appeal Nci. and Date
AHM-EXCUS-003-APP~076/2022-2.3 and -12.122022

(if).
'CfITT'cf '.fcl;<rr TRTT /. sf7 afegrar, erg (sft«a)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals
0

)
, .

s a7a Rt feria I .
. (cf) Date of issue

13.12.2022

Arising out of Order-In-Original No. 29/AC/DEMAND/2021-22 datea 15.02.2022 passed

.(6-) by the Assistant Commissioner, CGS'f & CE, Division-Mehsana, Gandhinagar.
Commissionerate

\:$1 cfl ~ cfi ct T cji'frll+f arr{ 'CfclT / M/s Anish Buildcon, 2/85, Asodiyavas, Azad Chowk, At-
('-1) Name and·Address of the

Appellant
fV]akt1:1pur, Taluka-Unjha, Mehsana, Gujarat-384170:

.

ail& rRz z4ta-sr sriatgr srtsramar 2 atazst h if zafrfaRt aargqr
srfeat #t srfta srerargterur sraar I«g#mar&,stf hasrh Pasegtmar?el

O·
. . . .~

Any person, aggrieved. by this Order-in-Appeal may file an appeal or revision
application, as the one may be against-such order, to the· appropriate authority in the

• following way.

stda4t margteu 3aaa:
. Revision appl~cation to Government of India:

( 1) ~ '3 ,91a gas sf@far, 1994 Rt err aat aarz rgmattanpain nr #t
sq-arrkpr rvpm eh siasfa gtrr saaa srfl fflcf, sraqr, fa at4q, usa f@tr,
tf ifa, sflaa traa,a@, {fl««t: 11ooo 1 Rt Rt antReg:

A revision application lies to the Under Secretary, to the Govt. oflndia, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevaµ .Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE ·ofthe-CEA,1944

··in respect of the following case, governed by first proviso- to sub-section (1) of Section
35 ibid: -

1

4. (#) 4faa Rt zf kasa inf zrat eat fatssrtt intr #tat .aff
&. serr; kg?swert itma ta zuft,af@ft sari(rwere ag fa«fl4rat?

isr Rgtma ft4fhtr&z'
. 1n case of any loss of goods where the loss occur in transit from aJactory,tQa.•: 7

;: ehouse or to another factory or_ from one warehouse to another during\thci'.~cn.ir~e ·. /:;..,



rs ·
, of, p~O:-~essing · of the· goods in a warehouse or in storage whether in a· factory or in a
·-, wat'~l:(6use:.:; · . · · ·.

satanam sear smta ma rnmar ia+tr #sr et-n#a#r
ar&aceRamu istargRaftar2grRaff@a2

.. ;. :·c".•cJi} case ~frebate of duty of excise on good~ -::xported to any country or territory
_·::._crdtsid~J~cli~ of on excisable.material used in the ·manufacture of.the goods_'which are·
·; · ~xp6r.t~d io any country or territory outside India. ·

-· ··. :' ·;:. ·. __,, ·: ,_ . . .
. _ (+)- ,if?gasm rar ft farmahag.(T '¥R cITT) mfu W4l"w l=ITTfw1

., . ".,/'\·:' .• _i_, ·. . . ' . . . . . . . . . .
::'-'.·)n:.c{ase ·of gci'ods expbrted outside India export to Nepal or Bh'.-1tan; without

'pas#fitray.··
(er fa5ara #ftstar ten % gratra.fas4 #feem ft&z ste st?gr sitzear@a fRrr a a(Rn rzgn, fr # art uRaatrzna fasf@fr (i2) 1998

atrio9 arrfj@ mgzt
Creditofanyduty allowed to be utilized towards payment of excise duty on· final

: ·prdc:l:1icfa.~nder the provisions or' this Act or the Rules made there 1;i.nder and ·such
. orcier)s passed by the Commissioner_ (Appeals) O':i. or ~ter, the date appointed·urider
Sec'.·109 of the Finance (No.2) Act, 1998. · ·

(2) ~s3c9t<;r\ ~(~) R4l-llctffi, 2001 tm-1=!'9t3fd1TTI fclRRfem~~-8i:fcTT
fat, fa z2gr 4fa amt hafa fra flag-srru zfast Rt t-t
fail a rrfaa fist st Rel sh arr era < #r gr ff a siasfa mu 35..~ i:f
fiffaRt apar ha a arr€l-6art4ra st2it arf@gt

. .•·· •The above application shall be made in du.plicate in Form No. EA-8 as specified
iin~er Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on ..which the order sought to be appealed against is communicated and· shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

. . ' . . ' . -
accompanied by a copy of TR-6 Challan evidencing payment of pre~cribcid fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head ofAccourit. . ·

(3). · Rtfas zmaa aTr sztirag4 ta? atr mu ztat sq?t 200/- ftr zmratr Rt
sang, st; sgt iaqa q4 «aractgtat 1000/- Rt taratRtml

• The revision application shall be accompanied. by a fee of Rs.200/- where ·the
amount involved is Rupees One Lac or less and Rs.1,000/- where the

0

amount involved ·
i_s more than-Rupees One Lac.

fl gem, aft sgraa gcea vi rn efi"{ a:i cf1Jl<i~,!_7Jf % 'Sfftt~:
Appealto Custom, Excise, & Syrvice Tax AppeHate Tribunal.

t •

(ll -~ gra gee fef7, 1944 #Rtr 35-/35-<% 3fdiTd':-
urider Secti_on 35B/ 35E of CEA, 1944 an·appeal lies to:- ·

(2)_ ·.· ~-ct1Rtf©a 4Rbaarg ser h stat r zfr, zfht bra ii far gra, hair
gra gtea u4 ?hara zRls +nznf@er (fez) RR uf@as 2frff, srzaarara ?i° 2nd l=JTITT,

¢1§411,ffi ~'~, fir=z~_:Zr\l"l'Z, &!Ql-lc;liflc;-3800041

, , , ; To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali _Bhawan, Asarwa, Girdh?T Nagar, Ahmedabad:

• 380004, In case of appeals·other than as mentioned above para.·
.--... . . .

he ·appeal to the Appellate Tribunal shall be filed in quadruplicate in form. EA
escribed under ,Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
anied against (one which at least should be accompani~d by a fee of

2



Rs·.1,000/:, Rs:5,000/- anq. Rs.10,0Q©%:~~here aJJ+OU:nt _of duty / penalty / demand /
refund is upta 5 Lac, 5 Lac to 50 Lac and above 50 Lac respec_tively in the, form 'of
crossed bank draft in favou.~9t:~~$tt. R~p~l-ol a branch of any nominate public
sector bank of the place where. the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) afz an2gr#&.n s?sf aarr zar ?at r@ntr # fgf mr rat.sj
i fr srr Reg za as a gt zu sf fa far al atf ka fu zrf@fa sflsl. --=. . . . -

+nrnf2law Rta3fa zr#trat Rt tu4ha fur surar?1 ."
In case of the order covers a number of order-in-Original, fee·for eaci/·o.I.O.

. should be paid in the aforesaid mai.7.ner notwithstanding the fact that the one appeal.
to tl:ie hppellant Tribunal or the one applicatiqn to the Central Govt. As the case .may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for eacl:i.' . _ ·

'(4) arr«a grca. sf@,ft 1970 rn ti1fea'Rt rag#r -1 h siafa Rm\tcr fcncl: ~ ~
nae«r atqr@gr znf@fa fa qf@2rat ah zrer7@a Rtu4vars 6.50 #k mar Ir1r
ea fewe amt@trarfe

For ari appeal to be filed before the CESTAT, 10% of the Duty· & Penalty
confirmed by the Appellate Commissioner would have· to be p:i;-e-'deposited, pr<?vided
that the pre-deposit amount shall not exceed Rs.10 Crores. ·rt may be noted, that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Sectio1.1. 35 C
(2A) and .35 F of the Central Excise Act, 1944, ·Section 83 & Section 86. of the Einance

• I .

Act, 1994).

. . . .

(5) s al iif@at #t Rist #a ar?mm RtR sfzr staff« fnr star'it ta .
a, hr&tragra gr«a qiat#a4if7a +nntf@aw (rafff@). ft1, 1982 ff@r el

. One copy of application or O.I.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed unc;ler
scheduled-I item of the court fee· Act, 197-5 as amended.

Attention in invited to the rules covering these and other related matter contended in
·the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982 .

. .
(6) fl za, et serer gen qi tat#zll nnf@ear (Ree) tu@ ,fa.sht#mrr

. ii #air (Demand) via (Penalty) mr10%f war war srflatf ? zraif4, sf@mar4w
10 'cfiirt~ t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
aft sra grn sthatch siafa, gr@@tr#fr Rt l-frT (Duty Demanded) I

(1) ~ (Section)-llDt~ "f:rmftcr um;
(2) featniadz fezrufgr;

' (3) a@z 2fezfutfa 6hag« er uf@

·_j

3

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; ·
(ii) amount of erroneous Cenvat Credit taken;. .
•(iii) amount payable under Rule 6 of the Cenvat Credit Rules .

. c •. . · (6)(1) < sr?gr ah #fasf nf@earrer szt gr«ca srerar ga zr ave Rafa gt at tr fuT · :
!$° • a10% rat st s#gtbaa aweaR@a gt aa awek 10% 4ratr ftsaft?

. ,· In view of above, an appeal against this order shall lie before th~·Tribun?]. on ..
. ayment of 10% of the duty demanded where duty or duty and penalty are in dispute,·

· penalty, where penalty alone is in dispute." , . · .
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F No.GAPPL/COM/ST/i764/2022
. .

3-14'")f?i4 ..mc;~r/ ORDER-n--T-APPEAL
, • I • •

..
present appeal has been filed by MIs Anish Buildcon,2/85,
Azad Chowk, At- Maktupur, Tal- Unjha, Dist. Mehsaria, 6-ttjatat.:

3"84_(70···'(hereinafter referiec:\ to as the appe°llant) against Order in Original No.

i 29/XbIDEMAND/2021-22 :ciated · 15.02.2022 [hereinafter referred to as.- . . . c•.-:_-~---:...:_ .

·,' Simpugzed order"] passedby the Assistant Commissioner, Central GT,

· p;vision- Mehsana, Commissionerate : Gandhinagar [hereinafter referred to as
' ~ - . .

''dqjudicating authority"].

2.. Briefly stated, the facts of the case is that the appellant were engaged in
\. . :'· ./. . . . . . .
providing 'Contractors [Others Services' and were holding Service. Tax

Registration No. AVOPG9016HSD001 for the same. The data pertaining to

. 'Sales/Gross Receipts from Services {Value .from ITR), the Total Amount
. .

paid/Credited under section~194C, 194H, 1941, 1.94J' of the Income Tax Aet and

'GrossValue of Services P.rovided' was provided by the Central Board of J?irect
.. ' . . .

· Taxes. (CBDT) for the Ji' .Y. 2016-17, and on its analysis, it was noticed thatthe·
. .

appellant had shown less amount of the 'Gross Value of.Services Provided' in

ST-3 Returns compared to those .filed with the Income Tax n·epartment. In order. . .

to _verify~ .the discrepancies, the appellant were· requested vide letters/e-mails. .

dated 04.05.2020, 12.06.2020, ancl 01.07.2020 to provide details of Service

provided during the F.Y. 2016-17. However, the appellant did not respond.

2.1 · It_was observed that the nature of services provided by the appellant were

covered uncle! the definition of 'Service: as per Section 65 B(44) of the Finance

Act, 1994 (FA,1994), and; their services were not covered under the 'Negative
. .
List as per Section 66D of the FA, 1994. It was also observed that, their services

were not. exempted vide the Mega Exemptioa Notification No.25/2012-.T

dated20.06.2012 (as ·amended). Further, the app~llants had ·not filed their

Servi9.e' Tax Retu1:11s (ST-3} for the period F.Y.2016-17,. accordingly, their

Service Tax liability was determined, on the basis of value of 'Sales of Services

under'Sales/Gross Receipts from Services (value from ITR)' or 'Total Amount

paid./credited under Section 194C~ .1941, -194H, 194J of the Income Tax Act,

1961' as provided by the Income Tax department as per details below:

. -.8%
',·5±....

'·

---0

.0
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.
. confrrmed ·under proviso to sub-section (2) of Section 73 of the

. -.' ·: , .

The demand of service tax amounting to Rs.42,31,977/ was(i)

.
Sr. Details a...a •. Year - 2016-17¢ '%pat ••iNo (Amountin Rs.).
1 Taxable value as per Income Tax Data 2,82,13,177 /-
2 Taxable Value declared as per ST-3 Return 0/
3 Difference ofValue (1-2) 2,82,13,177
4 Amount of Service Tax alongwith Cess (15%) not paid 42,31,977/

/short paid %

..

. Finance Act, 1994 along with interest under Section 75···of._the
• ••!·•

Finance Act, 1994 with option for reduced penalty in terms ofclause

(ii) of.Section 78 (1) of the Finance Act,1994.

(@i) Penalty amounting to Rs. 20,000/- was imposed under Section 70 of

the Finance Act, 1994 .

(iii) Penalty amounting to-Rs.10,000(- was imposed under Section 77(2)

of the Finance Act, 1994.

(iv) Penalty @ 200/- per day till the date of compliance or Rs.1O,QO0/

whichever is higher was imposed under Section 77C ofthe Finance,

Act, 1994.

(v) Penalty amounting to Rs. 42,31,977/- was imposed under Sectio;n 78
- I • •

l-..of the Finance Act, 1994.

1

impugned order wherein :
4. The SCN was adjudicated by the adjudicating authority vide the

3. The appellant was issued a Show Cause Notice No. V.ST/llA-248/Anish

Buildcon/2020-21 dated 07.09.2020 (in short SCN) proposing: ·,

·. El deniand and recover Service Tax amounting to Rs.42,31,977/ under
. · '
proviso to sub-section (1) of Section 73 ·of the Finance Act, 1994

along with interest under Section 75 of the Act.

imposition of penalty under Sections 77(2), 77C and 78 of .the.
Finance Act, 1994.

·s Impositionofpenalty under section 70 of the Finance Act, 1994

o·



-f[J!io
·'~:>.-_'.J.·,

._.

_ received on 25.02.2022. I is observed that 'the Appeals preferred before the

±? .

i-·fJ(_;fhave gone· through the fact$ of the case, submissions made in the Appeal

_ ·Meiboritridum and the material available ·9n records. It is observed from the

records that. the present_ appeal was filed by the appellant on 02.06.2022 against
... ··;·.·.... , l .

· · the impugned order dated 15.02.2022, which the appellant have claimed to have

,. . .. -:·' .. ·. . . . . . .
' Commissioner (Appeals) are governed by the provisions of-Section 85 of the

. ,. . •~; . · . . ·:-~.:•'. . ·~ ' . •.- . . . . .
. . -· .... , ... , ... . ,. . .,· ...
Finance Act, 1994. The relevant part of the said section isreproduced below :

. .
"(3A) An appeal shall be presented within two monthsfrom the . :
date of receipt of the decision or order of such adjudicating

-authority, made on.and after the Finance Bill, 2012 received the
- assent of the. President, relating 'to service -tax, interest or
penalty_ under this Chapter:

Provided- that the Commissioner of Central Excise (Appeals)
may, if he· is satisfied that the appellant was prevented by- _.
s_ufficient causefr.om presenting the appeal within the aforesaid .
period of two. months, · allow it to be presented within afurther

' · . period ofone ·month. " ·

8.£' es. #j
50%%5$$$$/5&$jgaggrieved with the impugned order the appellant have filed 'the..A#.2.# - • · · ·.' : · - . .: - . _ ,•_ - - ·, ·
hi • preseftappealon merits alongwith application ;or condonation of delay.-· - . ·

:._'/:)(;,';'. ·-i\@.f{\': . , ·-_. ' ' ' , . . . . . . .,-· < .·. ··. ,•,. ..
g$$h6$$;$PersonalHearing in the case was held on 08.12.2022, Shri Punit Prajapti$,

%±5Gs±ts±±s.--. ..- • s
. :1 - · · • . CharteredAccountant, appeared on behalf of the appellant for the heapng. He ·

statedthatthey had appeared for filing appeal on 30.05.2022, preceeding: day~ .

·eiiii@closed holidays.· .

'@; » ·.

8. : · Considering the· prevailing Cov.id-19 pandemic, the Ho11.'.bl$(S~pteme: ·
• • •J • • 

Court-ofindia vide Order dated 23.03.2020 extended the period oflimitation•in

- all proceedings w.e.f. 15;03.2020. The relaxation of the period of limitation was

subsequently extended till 02.10.2021 vide · Order· dated 23.09.2021.
. •:. · __ ! ; ' . ' . .
Subsequently, the Hon'ble Supreme Court of India_vide Order dated 10.01.2022

two months for filing the appeal before the Commissioner. (Appeals) ended_ on

25.04.2022. The further period of one month, which the Commissioner
. . . ~

(Appeals) is empowered to allow for filing appeal also ended on 25.05.2022.. -

..

7.1 I the instant case,. the impugned order is dated iS.02.2022 and the :' Q
appellant have. admittedly received it on 25.02.2022. Therefore, the period of..

. .· '· . • ' . .
•· that thepe;riod from ·15.03.2020 till 28.02.2022 shall stand excluded for

. .
. . .

Page 6 of 9
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· the purposes of limitation. itwasfurther.directed by the Hon'ble SupremeCourt
• • '. • ' I _. • •. . .

thatwhere thelimitation,wouldhave expiredduring the period from 15.03.2020
+g?-·:-.' tr'r 2%; .• • 

till 28.02.2022, notwithst~ding-·· the actual balance period of. limitation
. .

remaining, all persons shall have a limitation period of 90 days from O 1 ;03::2022.
. . . . . ' .

In the. event the actual balance period of limitation remaining, witheffect from
01.03.2022 is greater than 90 days, that longer period shall apply.

. .
8.1 In the instant case, the period of limitation for filing of appeal bj'·the ·.

• appeilant expired on 25.04.2022- and the further condonable period ofone month.
. .

also expired on 25.05.2022. Therefore, in terms of the Order of the Hon'ble
. .

Supreme Court, the appellant was having a period 90 days from 01.03.2022 for

filing of appeal against the impugned order dated 15.02.2022 and the 9(3.days
•·

period. of limitation for filing appeal- expired on 29.05.2022. The present· appeal
. .

filed by the appellant on 02.06.2022 is, therefore; clearly beyond the period of

limitation allowed in terms of the Order dated 10.01.2022 of the Hon'ble

Supreme Court of India.

9. It is further_ observed that the Hon'ble Supreme Court of India had in their

¢

Order dated 10.01.2022 directed that period from 15.03.2020 till 28.02.2022

shall also stand excluded in computing the periods prescribed and the outer_

limits within which the delay can be condoned.

10. In terms of Section 85 of the Finance Act, 1994, an appeal before the

.Commissiorier (Appeals) is to be filed within a period of two months. from the

receipt of the order being appealed. Further, the proviso to .Section 85 (3A) of
. .

. the Finance Act, 1994 allows the Commissioner (Appeals) to condone delay and
,".· ·
'allow a further period ofone month, beyond the two month allowedfor filing of

appeal in terms of Section 85 (3A) of the Finance Act; 1994.

. .
10.1 By excluding the period ~rom 15.03.2020 till O 1.03.2022,. in terms of the

. . .
· Order dated. 10.01.2022 of the Hon'ble Supreme Court, the appellant;was

required to file the appeal on or before 30.04.2022 i.e. two months computed

from frl.03.2022. Further, the condonable period of one month, in terms of

Section 85 (3A) of the Finance Act, 1994·ended on 31.05.2022. The present

appeal filed ,on 02.06.2022, is, therefore, clearly barred by limitation. Since the .

appeal in the instant case has been filed beyond this further period ofore month, ·.

Page 7 of 9
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of limitation.

. . - -- .-- .,, -· ' . ·- · --~-~~;~·:'_;, .·,;- .•-· "--~:-..-, --_-......,_-- -,

ij#@if' er«sore
I. 189e . • • . • ... • ., .
...i:this@authorityis not empowered to. condone· delay in: filing of appeal beyond the ·
Erse.st,:.A.. •--_-- _ ._ . -- ·_ -___ . . · . _ . - -.... •- ..
£%° period.ofore months asper the proviso to Section 85 (3A) of the Finance Act, '%e.

1, 102: My above view also finds support. frcm the judgment of the fion'J,1e ., :

s,"Tisi#al,Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs. Commissioner
'3.%Es..·. ..-.

__ ;_. .of~;Qenti:al Excisy and- Service Tax, Ahmedabad· - 2014 (12) TW 1215 
. / ' ·,:},:_;;~-: :-·. ·-• . . . . . . . · .. ·....

GE8'fAT, .Ahmedabad. In the said case, the Hon'bleTribunal had held that:

• "5. It_ is celar from the above ·provisions of Section 85(3A) of
the Finance Act, 1994 tr~at C01r.tmissioner (Appeals)· is
empowered to condone the delay for ·a further period of one
month. The Hon'ble Supreme Court hl the case of Singh
Enterprises (supra) held that Commissioner (Appeals) has no
power to condone the delay beyond. the_ prescribed period. In-..:
our considered view, Commissioner (Appeals) rightly rejected·
the appeal following the_ statutory provisions of the Act. So, we

. do not ,find any reasons to interfere in the impugned order.
Accordingly, we reject the appeal filed by the appellant."

11. __ In view of the facts · discussed herein z.bove and considering the. order

'dated 10.01.2022 of _the Hon'ble Supreme Court and the judgment of the... . .
Hon'ble Tribunal, supra, I reject the appeal filed by the appellant on the grounds.

12. •. 3141aaiarlaf&a1{sr4trafa C. Fr3qt#a tJ chfiRt, l! krl Iflti I
The appeal filed by the appellant stands disposed of in above terms.

♦ •

_ M/s Anish Buildcon,
· 2/85, Asodiyavas, Azad Chowk,
At-Maktupur, Taluka-Unjha,
Mehsana, Gujarat-384170.

BY RPAD /SPJEJED POST
To

_,,- ... ,·._:_::

(Sori1natl Chaudhary) ·
Superinte: dent(Appeals),
CGST, Ahmedabad.

• ,.,___,,.....,,,.__.A.A.er--. 0
(Ak'iI:•1'~~[) !Z..~/'-O'l-J-·.J1J11J1esfi Kumar , . - : : • · .

Commissioner (Appeals) ·
Date: 12" December, 2022

Page 8 of 9



Copy to; -±#± '
FNo.GAPPL/COM/STP/1764/2022 .I·

I ,.

· s4,·'·. '.. '' ...;.· •.

1. The Chief Commissioner, Central GS:P/runnedabad Zone. ·

2.

3 .

4. _The Assistant Commissioner (System),.CGST, Appeals? Ahined~bad_'. (for.
.µpleading the OIA)

·~ardFile.

6. P.A. File.

5 .

The Principal Commissioner, CGST,..@ommissionerate - Gandhinagar:·
•. . ·-

The As•sistatit Commissioner, Central GSTDivision - Mehsana, :
. Commissionerate: Gandhinagar.
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